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PETITION BY THE UNITED STATES OF AMERICA FOR 
REHEARING AND SUGGESTION FOR 
REHEARING IN BANC 


Preliminary Statement 

The United States of Ameiieu respectfully petitions for 
rehearing;, and suggests rehearing in banc, of the decision 
bv a panel of this t'ourt (Oakes, U-/., and Frankel and 
Kelleher, D.-Jd.), tiled October 8, 1!)74, i-eversing the con¬ 
viction of AVilson Torres for conspiracy to distribute nar¬ 
cotics, ‘21 U.S.C. §§812, 841(a)(1), 841(b)(1)(A), 846, 
and remanding for a new trial. 

Reasons for this Petition 

The Oonrt reversed the conviction because of “the cum¬ 
ulative ellect of three errors", slij) oi». at 5625, it found 
in the conduct of the jiroceedings below: “Error lay in 
asking Ortiz if he had said that Torres was a narcotics 
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courier, in using Assistant United States Attorney llemley 
as a witness and in cliaracterizing Torres as ‘the guy who 
sold heroin’ in summation.” Slip op. at r)G2(>. For the 
reasons that follow, the Government respectfully submits 
that the tii-st and third grounds given for reversal are 
wholly without foundation and that the second, while cor¬ 
rectly identifying an error which may have occurred at 
trial, is iusullicient to require revei’sal. 

This appeal dues not involve an especially significant 
crime or important defendant. It is “... a narcotics case 
with a factual outline and charges familiar to all who 
legnlarly read ...” the opinions of this Court. Viiited 
Htatex V. Jtusa, I'.Cl F.2d 1192 (2d Cir.), cert, denkd, 

_ t’.S. —, 43 U.S.L.W. 3210 (October 15, 1974). The 
issues involved here are not of constitiitional dimension or 
national importance. What makes this simple case wortliy 
of in liiniv consideration is that a panel of this Court has 
disposed of a number of significant issues involving the 
rules of evidence in conspiracy cases, the examination of 
hostile witnesses and proper argument to the jury arising 
out of such examination in a manner wholly inconsistent 
with settled prece<lent in this Circuit. Because of the need 
for the District Judges and prosecutors in this Circuit 
to know what lule of law to follow on these frequently le- 
curring issues, becau.se, we respectfully submit, the (qtinion 
is fttr the most part unsound, and because the opinion 
creates a series of technical restrictions, both unnecessary 
and contrary to the law of this Circuit, on the admission 
of evidence, the (piestioning of witnesses and the Govern¬ 
ment’s summation, we suggest that this appeal warrants 
considenition by the Court in 

* We are aware, of course, that any request for considera¬ 
tion of a case in banc is a heavy imposition on the time of the 
members of this busy Court. No such application has been 
made by this Office in well over a year, and we do so here 
only after the most careful reflection. 
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ARGUMENT* 
POINT I 


There was no error of substance in the prosecu¬ 
tor's questioning of the hostile Government witness 
Hector Ortiz. 


Iiulictiiieut 72 Cr. 301, April 7, 1072, charged 

Turi’es in ('ouut One with conspiring with Jose Sanjnrjo, 
Jesus Sanjurjo and Hector Ortea (sic) to distribute nar¬ 
cotics during the period December 1, 1071 to April 7, 
1072.** Jesus Sanjurjo was convicted after a jury trial 
in the United States District Uourt lor the Southern Dis¬ 
trict of New York before the Honorable Inzer H. Wyatt, 
United States District Judge, in September, 1072. In 
early 1074, Jose Sanjurjo and Wilson Torres were appre¬ 
hended in Puerto Hieo and removed to the Southern Dis¬ 
trict of New York, and Hector Ortiz was arrested in New 
York ('ity. On March 21, 1074 Jose Sanjurjo pleaded 
guilty to Uount One, and the following day Ortiz pleaded 
guilty to Counts One and Tw’o. ^ 

On March 25, 1074, Torres’ trial commencetl, ami after 
Detective Ouzman, the principal Government witness, ha.l 
testified, Ortiz was called to the stand out of the presence 
of the jury to determine whether he would testify if called 
as a witness by the Government. United Slates v. Sanchez, 
4,50 U.2d 100, 103 (2d Cir.), cert, denied, 400 U.S. 864 
(1072). Ortiz admitted that he was a defendant named 
in the indictment and that he ha.l pleade.1 guilty to both 
counts in it, but, when asked if he and Jose Sanjurjo had 
distributed heroin on January 18, 1072, as charged in 


set forth in the Court’s 


* The facts of the case are fully 

oninion and the Government’s brief. „ . • 

**The second count, which named Ortiz and Jose Sanjurjo, 
charged the distribution of about 30 grams of heroin on January 


18, 1972. 
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Count Two, he said, “I don't reineinher. I know I was using 
drugs at that time” (Tr. 129-130). After consulting with 
liis attorney and being threatened with conteinitt by the 
Court, Ortiz admitted the January 18 sale (Tr. 130-132). 
lie was asked if he knew “a man named Wilson Torres" 
and resi)onded, “I know many Wilson Torres.” lie then 
denied knowing the defendant Wilson Torres. KurtluM- 
exploration of his testimony was cut off by an objection 
bv Torres' counsel, Hud Judge Wyatt rule<l that Ortiz could 
be called before the jury by the Government and treated 
as a hostile witness (Tr. 133-135). 

Still later Ortiz was called before the jury. He was 
asked about the January 18 narcotics sale and admitted 
his and Jose Sanjurjo's i»articipation in it (Tr. 1G2). He 
also admitted that the purchaser on that occasion (Detec¬ 
tive Guzman) had returned about a month later and had 
si)oken with Jesus Sanjurjo and later with him about pur¬ 
chasing more heroin (Tr. 163). Ortiz was then asked who 
was to deliver the heroin on the second occasion and 
claimed he did not know (Tr. 163). The prosecutor then 
imiuired if Ortiz had previously told federal agents in the 
presence of his attorney that Torres was to deliver the 
heroin, and Ortiz denied that he had. Ortiz was then asked 
if he had told the agents that Torres worked for Jose San¬ 
jurjo, and Ortiz responded, “Yes, that is true'’ (Tr. 163- 
164). The jtrosecutor then asked whether Ortiz had said to 
the agents that "the work that Mr. Wilson Torres did for 
Mr. Sanjurjo was to deliver heroin' and “that it \\as part 
of Mr. Torres' work in delivering the heroin to make trips 
back and forth to I’uerto Rico”. Ortiz denied having saiil 
so (Tr. 16.5-166). Ortiz then denied that he had testified 
that Torres worked for Sanjurjo. Finally, Ortiz claimed 
to know Torres “only by sight” and that he “saw" him in 
I)ecend)er, 1!I73. When asked if he had seen him prior to 
that time, Ortiz responded “Maybe” (Tr. 167-168). The 
examination then concluded. 
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This Coiiit fouml error in the prosecutor’s (luestion 
about Torres’ acting as a narcotics courier lor Jose Sau- 
jurjo apparently on two grounds: (1) that evidence thal 
Torres had so acted at sonre undisclosed time was inad¬ 
missible to prove the (•onsi)iracy charged, and (2) that the 
(piestion was impermissible impeachment in any event. 
Slip op. at 562G-r)(527.* The (lovernment respectfully sub¬ 
mits that both grounds are erroneous. 

.Vs to the lii’st ground, it is, of course, true that the 
prosecutor’s question did not tix the time when Torres acted 
as Jose Sanjurjo’s narcotics courier. Hut such evidence 
would have been admissible irrespective of when Torres 
acted as Jose Sanjurjo’s narcotics courier. Evidence that 
Torres had acted as a narcotics courier for Jose Sanjurj(» 
during the conspiratorial period alleged in the indictment 
December, 1971 to April, 1972—would have been admissible 
as proof of the most direct kind of the oll'ense charged, a 
conspiracy between Jose Sanjurjo, Torres and others to 
distribute narcotics. United States v. Bynum, 48,-. F.2d 
490 498 (‘2d Cir. 197J), vacated on other grounds, U.S. 
_ ’r> U.S.L.W. 3025 (May 28, 1974) ; United States v. 
rersieo, 42,". F.2d 1375, 1384 (2d Cir.), vert, denied, 400 
L’.S.'809 (1970); United States v. Light, 394 h.2d 908, 
912-913 (2d Cir. 1968).** Evidence that Torres had 

* There is no suggestion in the Court’s opinion, and properly 
so, that the prosecutor lacked a good faith basis for the questions 
about Ortiz’ prior statements. E.g., United States v. 

F.2d 1108, 1120 (2d Cir.), cert, dented, -U.S. - , 43 U.S>.t,.W. 

3208 (October 15, 1974). Such a good faith basis was specifically 
conceded by Torres’ counsel at oral argument of the appeal 

** The Court intimates that, if the Government wished to 
prove that Torres had acted as a courier for Jose Sanjurjo the 
indictment should have charged it as an overt act. Ihe Court also 
suggests that proof of Torres’ activities as a narcotics courier on 
other occasions would not iiave established that he was to be the 
courier on February 14. The.se re.rarks appear to be premised on 

I Footnote continued on following page] 




acled as u n-u.’iei- for Josi* Saiijmjo prior to the con¬ 
spiratorial period charged would nevcrthelt^s have been 
“relevant to prove that [Torres and Sanjiirjo] could well 
have been continuing along the same line.” United States 
v. D‘Sn~::o, 4d5 F.2d 272, 2S0 (2d Cir. 1970), eert. denied, 
402 U.S. 090 (1971); United States v. Boniinno, 4(57 F.2d 
14, 17 (Oth Cir. 1972), cert, denied, 410 U.S. 909 (1973). 
Moreover, the same evidence would have betm admissible 
to prove the existence and purpose of the conspiracy. 
United States v. Cioffi, 493 F.2d 1111, 1115 (2d (’ir.), eert. 
(jenied. — U.S. —, 43 U.S.L.W. 3231 (October 21, 1974); 
United States v. Cohen, 4S9 F.2d 945, 949 (2d (Mr. 1973) ; 
United States v. Vostelto, 352 F.2d 848, 854 (2d Cir. 1965), 
vacated jn other (/rounds, ;{90 U.S. 201 (1968). Similarly, 
proof that Torres had acted as a courier for Sanjurjo 
after the period of the conspiracy charged would have been 
admissilde to prove the existence of the conspiracy and 
Torres' i»articii>ation in it. E.f)., Anderson v. United States, 
_ U.S. —, 42 U.S.L.W. 481.5, 4818 (.lime 3, 1974) ; United 
States V. Super, 492 F.2d 319, 323 (2d Cir. 1974); United 
States V. Nathan, 476 F.2d 4.56, 459-460 (2d (Mr.), cert, 
denied, 414 U.S. 823 (1973). Finally, Torres’ activities as a 
courier for Saujurjo, whenever they occurred, were admis¬ 
sible on the wlndly indei»endenl ground that they tended to 
(‘stablish 'Torres’. knowledge and criminal intent. United 
Stut(s V. Matlah, l>kt. No. 74-1.327 (2d Cir., September 23, 
1974). sliji oji. at .5488-5489; United States v. Cohen, supra; 
United States v. Milter, 478 F.2d 131.5, 1318 (2d (’if.), 
eert. denied, 414 U.S. 851 (1973); United States v. Diorio, 

ihe wholly erroneou.s view that the charge against Torres was that 
he was a narcotics courier, or that he was a courier on February 
14. To the contrary, the offense charged was a conspiracy to sell 
narcotics over a four month period among Torres, the Sanjurjos 
and others. Cf. Vnited States V. Floyd, 496 F.2d 982, 987 (2d 
Cir. 1974). While the proof concerned three occasions on the 
streets of upper Manhattan, nothing in the indictment defined the 
conspiracy in so limited manner. 
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451 F.:id 21, 23 (2d Cir. 1971), cert, denied, 405 U.R. 955 
(1972).* 

The Court ’h other ground, based on United iitatea V. 
Vunninyhaiii, 440 F.2d 194, 197 (2d Cir.), cert, denied, 404 
U.S. 950 (1971), is that the i:rosecutor’s question went 
l)e.vond “. . . cancellation of the adverse answer a.s to 
whether Torres was to deliver the heroin . . on February 
11 Slip op. at 5626-5627. This reliance on Cunninyhmi 
is entirely misplaced. What underlay the (pioted statement 
by Chief Judge Friendly in Cunningham was the Govern¬ 
ment’s attempt to prove through the testimony of an agent 
a prior unsworn statement of a hostile witness who had 
claimed a failure of recollection on the witness stand, not, 
as here, the confronting of a hostile witness with his 
prior inconsistent statement, the latter a procedure per¬ 
missible regardless of the harm done by the witness’ testi¬ 
mony, United States v. Murray, 297 F.2d 812, 816-817 (2d 
Cir.), cert, denied, 369 II.S. 828 (1962), and one which was 
expressly sanctioned by Chief Judge Iriendly elsewhere 
in Cunningham, 446 F.2d at 197, without objection from 
Judg(> Gakes in dissmt. While here, to be sure, the i)rose- 
cutor failed to elicit the witness’ foi^etfulness or denials 
of Torres’ courier activities with appropriate preliminary 

* The Court also intimates that the prosecutor’s question was 
improper because it might have elicited hearsay. The strong 
probabilities are that Ortiz either had first-hand knowledge of 
Torres’ activities or that he had been told of them by one of the 
other members of the con.spiracy in furtherance of it. As the 
Court noted, slip op. at 6626 n. .’1, such co-conspirators’ statements 
would have been admissible once Torres was shown to be a mem¬ 
ber of the conspiracy, as he plainly was by the earlier testimony 
of Detective Guzman, which the Court found sufficient to 'upport 
the conv.ction. Slip op. at 5622-5626. In any event, whether or 
not the prosecutor’s question might have elicited inadmissible 
hearsay evidence, the fact is thnt it did not, for Ortiz denied 
making the statement. 

There is the further hearsay point, alluded to at slip op. 
5627 n. 4, that Ortiz’ prior statement was not affirmative evidence 

(Footnote continued on following page] 




questions, he was laboring ninier very dillienlt eonditions.* 
Further, it ean hardly he supposed, in view <»t' his testimony 
up to that p(»iut, that Ortiz would have responded with 
anything other than denials, ignoranee or forgetfulness if 
the proper preliminary (inestions liad heen put.** 

Moreovei-, before Ortiz was otf the witness stand, he 
gave damaging testimony which went far beyond his elaim 
of ignorance of wlio was to deliver the heroin on February 
14 and which would have fully warranted even independent 
proof of his prior statement about Torres’ narcotics courier 
activities under the principle quotnl from Vunninyhnm 
by the (’ourt. The Oovernment’s princip. 1 witness. Detec¬ 
tive Ouzman, testitied to the particijaition of Ortiz. Torres 
and Ortiz’ wife Lillian in the abortiHl sale on February 14. 
Ortiz himself testitied to his substantial involvement with 
the Sanjurjos (Tr. I«i2-1()4). Hut Ortiz te.stilied that he 
knew Torres only by sight and implied that he had never 
even laid eye's on him until December, 107:1 (Tr. KiT-lOSl, 
more than a yPJir and a half after the events Guzman 
described. This t(‘stimony o.v Ortiz went far beyond his 
‘Oulverse aiisw(“r as to whetlu'i’ Torres was to delivei’ tin* 
heroin” on February 14, slip op. at 561*7, and signiticautly 

of guilt, Uniied States V. Briggs, 457 F.2d 908, 910 (2d Cir.!, 
cert, denied, 409 U.S. 986 (1972), unles.s Ortiz affirmed its truth¬ 
fulness on the witness stand. United States V. Klein, 488 F.2d 
481, 483 (2d Cir. 1973). Here, of course, Ortiz’ denials of his 
prior statement made further laying of such a foundation im¬ 
possible. 

* Judge Wyatt stated at the side bar that he believed Ortiz 
was “perjur'ng himself” (Tr. 170) and also characterized the 
scene in the courtroom during the examination of Ortiz as fol¬ 
lows: “Mr. Cutner (the prosecutor], this is getting into an abso¬ 
lutely chaotic condition. The interpreter is interpreting, you are 
a.sking the question and Mr. Naftalis [defense counsel] is shout¬ 
ing” (Tr. 165). 

** Had Ortiz’ answers been otherwise, the result would, of 
course, have been far more detrimental to Torres. 
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eoniroverted the Guveininent's entire case. The prior state- 
iiieiit »)f Ortiz concerning Torres’ narcotics courier activi¬ 
ties for Jose Sanjurjo substantially contradicte^l Ortiz' 
damaging t(*stiniony concerning his casual and recent 
ac(iuaintance with Tori-es and, at a minimum, was properly 
UHtnl to cross-e-xamine Ortiz. And while, as a technical 
matter, the prior statement was used l>efore this damaging 
testimony came out, it is settled law that the order of the 
proof and the ade<iuacy of a foundation are matters for 
a trial judge’s discretion, UcnJey V. Ford Motor Company, 
476 F.2d 1276, 1279-1280 and n. 5 (2d Cir. 1973), that the 
ade'piacy of a foundation turns on the whole record, 
Orser v. I'nitcd SUitea, 362 F.2d 580 (5th Cir. 1966), 
Fiiitcd States v. Kooth, 1.59 F.2d 6.59 (2d Cir. 1947), and 
that evidentiary deficiencies, even of constitutional magni¬ 
tude, are, in contexts like this, cureil by snhse<iuent supple¬ 
mentation at trial, e.y. Nehoii v. O'NeW, 40o U.S. 622 
(1971); United t^iatrit v. Wrnyer, 4.55 F.2d .308, 310 1 2d 
f’ir.), cert, denied, 407 U.f^. 920 (1971). 

POINT II 

The appearance as a witness by Assistant United 
States Attorney Hemley was not reversible error. 

The secoml liasis upon which this t^onrt found error 
is that Assistant Fnitwl states Attorney Hemley, who 
was sitting at counsel table advising Assistant United 
States Attorney ('utner, then trying his vecond case, was 
jM-rmitted to take the stand and testify that he had seen 
Ortiz and Tones embrace and converse for tive minutes 
in the courtroom the day before. Hemley did nothing 
before the jury hut sit at counsel table and go to the siile 
bar; he neither opened nor summed up, examined witnesses 
or interjmsetl objections. 

'fhe ('onrt’s tirst ground for finding Hemley’s testimony 
inadmissible is that “[n]o foundation had been laid for 
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this iKH-ansc Oiiiz liiul m>v(‘r heou ()iu*stioii(Hl 

ahout this iiichlont.” Slip (ip. at atlL’T.* Xo siuh founda¬ 
tion was I'oipiiiHsl. Mvon if Ortiz had novor taken the 
stand, evidence of the atl'ectionate j:reetin<: and conversa¬ 
tion would have hcen independentIv adinissilile as suhstan- 
tiv(‘ circ'iiinslantial <‘videnc(* o the conspiraev hy showin};' 
a close personal relal ionshi]) hot ween two persons the Oov- 
ernnient claimed wen* co-conspirators. I'liitcd States v. 
Dim/s. 4!»7 F.2d 3!tl, .‘«M (-<1 <'ir. IttTti; f nitcit States v. 
darelle, 438 F.2<1 atlC, 308 :170 (2d (Mr. 1070 1. rert. d/s- 
misseit, 401 F.S. 067 (1971); cf. Cnited States v. Xathaii, 
stiiaa, 47(i F.2d at 400. Second. ev» n if the adiuissihility 
of lleinley’s testimony had heen limited to impeachment 
of Ortiz' testimony, it is settled in this t'ircuit that eon- 
dnet of a witness tendinjt to sn<j:t;t‘st Idas, as opimsed to 
his stat(‘ments. may oe prove<l extrinsically vitliout tirst 
confrontiii}*; the witness with the conduct. (Unaer v. /Vaa- 
si/lraaia liaili'iuul Vo., .323 F.2d 803 (2d ('ir. 10()3t. .I<- 

eoni, IIIA Wiomore. Evidence §0,33 ((’hadliourne rev. 
1970). at 800, 802. 

The ('oiirCs second Oasis for tindiii}( Hemley’s testiimmy 
imi*ermissilde is that his itarticijtation in the trial was 
siiflicieiit to i»nHlude his aitpearinn as a witness without 
a showiiiji; that no one elsi* was available to {live the testi¬ 
mony reciuired. The (lovernment do«‘s not dispute this 
proposition.** We do, however, ur<ie upon the ( ourt that 

* This statement is taken verbatim from Torres’ brief (at 14), 
where it was not surprisingly unadorned by any citation of 
authority. 

** The narrow scope of this rule is highlighted by the fact 
that there would have been no impropriety in calling Hemley, 
despite his presence at counsel table, had he been an attorney 
emplv’-ed by an Executive department other than the Depart¬ 
ment )f Justice. United States v. Zane, 495 F.2d 683, 694 
(2d Cir.), cert, denied, — U.S. —, 43 U.S.L.W. 3239 (October 
21, 1974). 


•V 


X 




V 


11 

till* c-alling of Ileinlcv \\a.s not doiii*, as the Court's opinion 
siij'jfests, slij) op. at 5t5-S, cavalierly and in the ttHdh of 
admonitions by the trial judge. Assistant Untied States 
Attorney ('utner said: “I am aware that the preferred 
practice in this Circuit is not to call assistants if that can 
be avoided. It is the Government's position, your Honor, 
that in this instanc** it * an't be avoideil'' (Tr. lob). Judge 
Wyatt himself said: “I do not see anything iri'egular or 
improper about it'’ (Tr. I 08 ) and allowed Heinley to 
testify. 

Mornner, wo submit that the fact that Hemley testified 
d<K*s not warrant reversal on this record. First of all, 
while admittedly the Government did not establish that 
no one other than Hemley could have furnished the nee<led 
testimony, nothing in the record establishes that there was 
in fact someone other than Hemley who had witnessetl 
and remembered the incident. Second, Hemley's testimony 
was exceedingly brief, tilling just alf a page in the tra''i- 
scrij)). Third, Hemley's testimony was not controverted 
in anv way, so that it can hardly be said that his cr(*di- 
bility was pot in issue. Fourth, Hemley's testimony, while 
relevant and probative, was hardly of substantial impor¬ 
tance to the issues being trietl. Fifth, Hemley did not 
particiiiate in the trial except to the extent of sitting at 
counsel table. Sixth, Hemley did not participate in the 
trial, even to this limited extent, with the foreknowleilge 
that he might Ik* calleil as a witiu*ss. 

The foiH'going distinguishes this case from L'nited Ntatfs 
V. Ahi. 24t5 F.2d 2!) (2d Cir. 11)57) ami Ihiiteil States v. 
/V/»c, 247 F.2d 838 ( 2«1 Cir. l')57), on which the Court 
relie«l, and from the more recent liarko v. Local 28/, United 
Hrotherhood of ('aritenters i(- doiners. 438 F.2d 17(1, 179- 
180 ('2d Cir. 1970), rert. denied, 404 U.S. 858 (1971). In 
Mil, the ((.nviction was atlirnuHl despite the fact that 
an Assistant United States Attorney who examined witnesses 
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at trial luul testifii*<I about a uiatti*r whidi this Court fouiul 
could have been easily establishetl throu}>li a ditlereut 
witness. Mori'oviU', in Alti, as in IUt4-l>o, it seems clear that 
the iittorne.v who also acted as a witness Inid every r(“as(tn 
to know before the i)r(Keedin<i commenced that he wonhl 
apiK'ar as a witness and thus could have avoided acting 
as trial counsel for one of the litigants. In Pci>c, the con¬ 
viction was reversed but not merely on the };round that 
an Assistant United States Attorney testified. There 
the Assistant United States Attorney, tryinji the case him¬ 
self, pive testimony on a hijihly sifiniricant and contr.e 
verted issue; moreover, the t'onrt found that the prosecu¬ 
tor must have kmtwn that his testimony wcmld be insufli- 
cient for the juirpost' for which it was ottered. 

Finally, there is no slmwinj; here that Torres was pre 
judiced by the fact that llemley testifie«l. Had he thought 
that there was any real imssibility of prejudice, experienced 
defense counsel would no doubt have asked that Hemle\ 
be riHpnred to cease his participation as counsel at the 
trial once he testified, f/aitcd States v. FhriUo, 37ti F.2d 
18l>, IHo (2d Cir. IDtlT). Defense counsel did not do so. 
.Moreover, this ('ourt's suggestion that a court clerk or 
iourt i-»*porter should have been called in Hemley's stead, 
slip ojt. at 0 ( 127 , seems a strange one,* since the calling 
of court i»ersonnel who had particijiated in the trial would 
have had a more prejudicial impact than the calling of an 
attorney clearly allied with the prosecution. 


* The same cannot bf said about the calling of a marshal, 
which the Court also “ugge.sted. 
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POINT III 

There was no impropriety in the prosecutor's 
summtation. 

The final j'l'oniul upon whieli the Court’s reversal rests 
is that the prosecutor ooinmittecl error “by arguing from 
Ilemlcy’s testimony that Ortiz did not want to tell the 
jury that Torres ‘was the guy who sold heroin.’ In sn 
doing the pro.secutor createil an implication that the im¬ 
peachment testi uony was aflirmative evidence despite the 
judge's i)rior limiting instruction.” Slip op. at 5628. 
This holding, we submit, is wholly at variance with tlie 
record. The prosecutor simply did not argue that the jury 
should use Ortiz’ denials as evidence of Torres’ guilt, 
rompare United States v. Dionnardi, 492 F.2d 70, el-82 
(2<1 <’ir.), cert, denied, — U.S. —, 43 U.S.L.W. 3212 
(October 15, 1974).* The evidence that Torres “‘was the 
guy w ho sold heroin’ ” came not from “implications” about 
Oitiz' denials or the prosecutor’s (luestions of him but 
rather from the testimony of Guzman. The identical 
argument could have been made even if Ortiz prior in¬ 
consistent statement had never been mentioned. How¬ 
ever, even if the itrosecutor had asked the jury to draw 
“ *. . . the opposite conclusions from what ?dr. Ortiz testi¬ 
fied to . . slip op. at 5628, it seems clear that such 

* Dioguardi and United States ex rel. L eak V. Follette, 418 
F.2d 1266 (2d Cir. 1969), cert, denied, 397 U.S. 1050 (1970). 
upon which Dioguardi relies, establish that, even A'here constitu¬ 
tional protections are involved, th*8 Court will not strain to find 
an improper implication in a prosecutor’s remarks unless the im¬ 
propriety was either “ ‘manifestly intended’ ’’ or the jury would 
“‘naturally and necessarily”’ draw the impermissible inference 
from what the prosecutor said. . United States ex rel. Leak V. 
Follette, supra, 418 F.2d at 1269. We submit that “the implica¬ 
tion’’ this Court found that the prosecutor “created” in this case 
simply does not exist, especially if his summation is analyzed 
under this settled test. 
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an aifiuincnl wotild have invited tlio jiny to do no inoie 
than Judge Learned Hand, in identical eirciinistanees, held 
that they might. Vnited States v. Allied Steirdoriiif/ Carp., 
LMl F.IM 'JL’o, ( LM (Mr. I, vert, denied, .T):! T’.S. !»S4 

(IDoT). See also I nited States V. Ala, supra, 247 F.2d 
at S44. Cj. United States v. Tram anti, 500 F.2d 1334, 
1338 (2d (Mr. 1974). 

CONCLUSION 

The opinion of the Panel should be vacated, and 
the judgment of convictioii should be affirmed. 

Uespeetfully suhniitted, 

Paul J. Cuukan, 

United States Attorney for the 
Southern District of Xeic York, 
Attorney for the United States 
of America. 

John D. (iouDAX, III, 

Assistatit United States .Attorney, 

Of Counsel. 
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